Any reply or subsequent reference to this
communication should be addressed to the
Contractor-General and the following
reference quoted:-

No.

TELEPHONE No.:876-929-8560/6466
Fax No. : 876-929-2476
E-mail: gehristie@ocg.gov.jm

April 26, 2010

The Hon. Bruce Golding, MP
Prime Minister

Office of the Prime Minister
Jamaica House

Kingston 6

The Hon. Edmund Bartlett, MP
Minister of Toutism
* Ministry of Tourism
1st & 3td Floots
64 Knutsford Boulevard

Kingston 5

Mrts. Jennifer Griffith
Permanent Secretaty
Ministry of Tourism

1st & 3rd Floors

64 Knutsford Boulevard
Kingston 5

M. Lionel Reid

Executive Directot
Jamaica Vacations Limited
Ministry of Tourism

3td Floor

64 Knutsford Boulevard
Kingston 5

Dear Sirs and Madame:

OFFICE OF THE CONTRACTOR-GENERAL

PIOJ Building -
16 Oxford Road
P.0.Box 540

KINGSTON 5
JAMAICA, W.I.

COPY

Re: Formal Response to the Representations which were made to the Office of the Contractor General l')y_ the
Ministry of Tourism and Jamaica Vacations Limited (JamVac) Regarding JamVac Agreements with US Airways
for the Provision of Airlift Air Services Between Phoenix (Arizona) and Montego Bay (Jamaica)
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I am ptivileged to wtite ditectly to you in the captioned regard and in furtherance of my telephone discussions with
the Hon. Ptime Minister and the Minister of Aptil 21, 2010, the Ministty of Toutism’s letters to me of April 21 and
22, 2010, and the meeting which was convened at the Office of the Contractor General (OCG) between officials of
the Ministry of Tourism, Jamaica Vacations Limited and the OCG on April 22, 2010.

- It gives me great pleasute to now submit to you the formal Findings, Concerns and Recommendations of the OCG
in the above-referenced matter.

Having particular regatd to the disclosures which have been made in this matter you will note that I have tespectfully
recommended that the OCG’s Findings, Concerns and Recommendations hetein should be forthwith brought to the
attention of the Cabinet and the Houses of Patliament.

I avail myself of this oppottunity to renew to you the assurance of my highest considerations.

Vety tespectfully yours,

Greg Christie

Contractor General

Copy: Ambassador Douglas Saunders, CD, Cabinet Secretary
Ms. Geraldine Wright — Administrative Manager, Jamaica Vacations Limited

“Enclosures
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OFFICE OF THE CONTRACTOR-GENERAL OF JAMAICA

Formal Response to the Representations which were made to the Office of the Contractor

General by the Ministry of Tourism and Jamaica Vacations Limited (JamVac) Regarding
JAMVAC Agreements with US Airways for the Provision of Airlift Air Setvices Between

Phoenix (Arizona) and Montego Bay (Jamaica)
April 26, 2010

INTRODUCTION

On Wednesday afternoon, April 21, 2010, the Contractor General received a telephone call from the
Prime Minister, the Hon. Bruce Golding, at which time the Prime Minister indicated that thete was a
matter, tegarding cettain Aitlift Air-Services agreements between the Government of Jamaica (GOYJ)
and US Airways, which he felt should be brought to the attention of the Contractor General and in
respect of which he would want the Conttactor Genetal to provide guidance to the Minister of
Toutism.

The Prime Minister then placed the Minister of Toutism, the Hon. Edmund Battlett, on the line to
speak with the Contractor General. Minister Bartlett then advised the Contractor General that he
would like to meet with him, possibly over breakfast the following morning, regarding the matter.

In regard to the request for a meeting, the Contractor General advised Minister Battlett that he
would be happy to meet with him at his, the Ministet’s, eatliest convenience. However, the
Contractor General advised the Minister that (2) the meeting would have to be a formal meeting
which should preferably be convened at the Offices of the Office of the Contractor General (OCG)
and, (b) the issues and/ot concerns which wete to be discussed would have to be fully documented
by the Permanent Sectetary in the Ministty of Toutism (MoT) ptiot to the meeting so that they were
not only transparent and placed upon the formal record, but so that the OCG would be formally
facilitated with the basis upon which its subsequent written tesponse could be propetly provided to
the MoT. '

It was agreed by Minister Bartlett that he would take the necessaty documentation with him to the
meeting. Consequently, a meeting was scheduled for the next morning, Thursday, Apzil 22, 2010, at
8:00 a.m., at the Offices of the OCG.

In keeping with the agreement which was made on Apzil 21, 2010, representatives of the MoT and
Jamaica Vacations Ltd. (JamVac) met with representatives of the OCG on April 22, 2010, at
approximately 8:00 a.m. The meeting lasted for approximately two and one-half houts.

The delegation from the MoT and JamVac was composed of the following Public Officials:
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The Hon Edmund Bartlett, M.P., MoT;
Mits. Jennifer Griffith, Permanent Sectetary, MoT;

M. Lionel Reid, Executive Ditector, JamVac;

Ms. Geraldine Wright — Administrative Manager, JamVac.

o=

The OCG’s Team was composed of the following persons:

1. Mzt. Greg Christie, Contractor General;

Mr. Craig Beresford, Senior Ditector of Monitoting Operations, Corporate Communications
and Special Projects, OCG;

3. Mt Maurice Barrett, Chief Special Investigator, OCG;

4. Ms. Latoya Harris, Senior Special Investigator, OCG;

5. Mrs. Angela Talbot, Administrative Assistant to the Contractot General, OCG.

N

At approximately 8:15 a.m., Ministet Edmund Battlett provided the OCG teptesentatives with a
letter, which was dated April 21, 2010, which stated, infer alia, that“...we seek your guidance on matters
relating to JAMVACs negotiations with US Airways for a second Airlift Agreement, capped at USTM, for the
continuation of services between Phoenix, Arigona (US.A) and Montego Bay (Jamaica).” (Appendix 1)

The referenced letter further indicated that “..zhe fevel of excposure anticipated with the First Agreement with
US Airways bas greatly exceeded their projections because the flight series was not as successful as anticipated. There
was no cap on this Agreement and so an amount in excess of US$1.5 may have to be paid out.”

The letter also advised that “Tn fight of your observations with respect to the American Airlines Agreement, we
would appreciate your guidance on this matter.”

In support of the foregoing representations, the OCG was also provided with copies of the
following additional documents:

1. A signed copy of the previous US Aitways Air Services Agreement (ie. the 2009
Agreement);
2. An unsigned copy of the second US Airways Air Setvices Agreement (lLe. the 2010
: Agtreement);
3. A Spreadsheet entitled “PHX-MBJ Revenne Guarantee Estimate”.

Having been provided with the aforementioned documents, discussions ensued around the
particulars of same and the reasons which were held out by Minister Bartlett for seeking the OCG’s
guidance.

During the meeting, and in response to questions which wete asked of the MoT/JamVac by the
Contractor General, it was disclosed that the second Agreement with US Airways (ie. the 2010
Agteement), though unsigned, had commenced on Aptil 15, 2010, on a “good faith basis”, and on the
basis of the very terms which were embodied in the unsigned Agreement.
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Further, it was also revealed that the Agreement, though unsigned, had commenced without the
approval of the Cabinet of the GOJ.

Indeed, it was also disclosed by the MoT/JamVac that the Cabinet had, in fact, deferred its approval
of the second US Airways Air-Services Agreement pending the Cabinet’s teceipt and considetation,
from the MoT/JamVac, of a status tepott on the fitst Agreement with US Airways.

It 15, however, instructive to record that none of the foregoing information was provided in the
letter that was dated April 21, 2010, which was submitted by the MoT to the OCG, and which the
Contractor General had specifically requested of the Minister in theit convetsation of the previous
day.

Whilst the OCG commends the MoT/JamVac for taking the initiative to bting the foregoing
matters to its attention, it is the OCG’s stance that the full ventilation of the issues is one which will
now require the consideration of not only the Cabinet, but the Patliament of Jamaica.

Futther, the itregularities which have been identified in this matter ate of a similat nature to those
which were identified in the OCG’s American Aitlines Repott of Investigation which was tabled in
the House of Representatives on Match 3, 2010 and in the Senate on March 5, 2010.

As such, it is the OCG’s considered opinion that the matter should be forthwith brought to the
attention of both the Cabinet and the Houses of Patliament.

The material particulats of the representations which were made to the OCG, the OCG’s positions
on the matter and the relevant OCG Recommendations arising thetefrom are detailed hereunder.
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FINDINGS

Representations made by the MoT/JamVac to the OCG in letter dated April 21, 2010

The material particulars of the lettet, which was dated Aptil 21, 2010, and which were held out by
the MoT/JamVac as the basis for approaching the OCG, wete testricted to the following:

1. “..guidance on matters relating to JAMV.AC’s negotiations with US Airways for a second Airlift
Agreement, capped at USTM, for the continunation of services between Phoenix, Arigona (USA) and
Montego Bay (Jamaica).”

2. The fact that the exposute on the first agreement had vastly exceeded the projections, the
tesultant effect of which is that some US$1.5 million might have to be now paid out.

However, during the course of the meeting, further particulars which were not detailed in the initial
letter of April 21, 2010, came to the fore. In the OCG’s opinion, these were of a graver magnitude
than that which was conveyed in the teferenced letter.

Representations Made by MoT'/JamVac at the Meeting of April 22, 2010

The following material representations and concetns wete detailed by the delegation from the MoT
and JamVac, during the referenced meeting:

1. In approaching cettain matkets/gateways, it is in the best intetest of the MoT/JamVac,
considering market viability, to approach the dominant catrier, which has an existing hub
within the existing gateway, as it is more cost effective to have these Airlines fly into Jamaica.

2. Due to the open-ended nature of the first contract with US Airways, the exposure to JamVac
was greater than expected.

3. The Board of JamVac had been requested to approve the transaction with an approximated
exposure of US$1.3 Million. However, Cabinet was only asked, by JamVac, to approve the
transaction for the approximated amount of US$300,000.

4. The MoT/JamVac would now have to seek the Cabinet’s approval for the over expenditure
of approximately US$1.4 million.

5. Documents pertaining to the second Agreement were previously submitted to the Cabinet.
However, the Cabinet had tequested, infer alia, details of the performance levels which were
attained under the first contractual agreement with US Airways prior to the signing off on
the new proposed transaction.
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10.

11.

12.

13.

particulars of the actual monetary value of the risk;

The first Airlift Agreement (2009) with US Airways came to an end on Aptil 12, 2010.

The proposed second Airlift Air-Services Agreement (2010) with US Airways has not yet
been signed nor has it been approved by the Cabinet.

Notwithstanding, the Agreement came into effect on Apsl 15, 2010. US Airways has
continued to provide Airlift Services from Phoenix, USA, to Montego Bay, Jamaica, on a
“9o0d faith” basis, and on the basis of the very terms and conditions that ate embodied in the
unsigned ‘proposed’ second Aitlift Agreement.

JamVac cannot commit to a signed contract without an approved budget. This is a
constraint which (JamVac says) the agency will always face.

The market demands/opportunities ate such that not everything can be budgeted and, even
then, there is a constraint on the financial resoutces which ate available to JamVac.

The lack of cleatly defined rules’ governing how the MoT/JamVac is to enter into such
arrangements brings about the reality and lingering fear that the Officials/Officers of the
entity will be accused, snter alia, of “dipping their hand in the cookie jar”, or the entity being
labeled a “rogue entity” by regulatory authotities such as the OCG.

Efforts have been made to obtain financing for the Aitlift Agreements. However, due to
certain new policy measures, financial suppott cannot be based upon an accrual accounting
system, and Public Entities can only spend what is earned.

OCG Positions Atrticulated during the Meeting:

1.

The OCG reiterated that its formal tesponse to the MoT/JamVac would be based solely
upon the representations which were made by them in writing and at the meeting.

The OCG also advised that it, the OCG, was an Independent Commission of the Parliament
of Jamaica, vested with a mandate to ensute, on behalf of Patliament, probity and propriety
in the award of Government of Jamaica contracts and that, consequently, its actions,
positions and/ot recommendations in the matter will have to be open and transpatent.

The MoT/JamVac was advised that although JamVac had been exempted from the GOJ’s
Procurement Rules since September 2008, the said Rules did in fact contemplate several
‘methodologies, inclusive of the Sole Soutce/Direct Contracting methodologies, which could
accommodate some of the activities which are of concetn to the MoT/JamVac.
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4. Regarding the matter of the repotted ovet-expenditure on the first US Airways Agtreement,

the OCG indicated that the matter would require the Cabinet’s further consideration and
apptroval.

. With regard to JamVac’s second “ptroposed” Aitlift Agreement with US Airways, the OCG,
having regard to its statutory mandate, stated that it must see and interpret the facts for what

they are, and, as such, had identified two ateas in which the refetenced contract/Agreement
was already irregular. The OCG stated that:

a. The second JamVac Ait-Setvices Airlift Agreement with US Aitways was one which
had not yet been approved by Cabinet and, to date, was unsigned. Despite this, the
Airlift Services which wete to be provided by US Airways under the said Agteement

~had in fact commenced as at Apxil 15, 2010 with the full knowledge and tacit consent
of the MoT/JamVac. In consequence, an economic benefit was cuttently inuting to
JamVac and, in the same vein, a corresponding and ongoing economic obligation to
pay for the said benefit had been imposed upon JamVac and, by extension, the
Government and People of Jamaica.

b. US Airways was providing Aitlift Setvices to JamVac and to Jamaica on a “good faith
basis”, and on the basis of the terms and conditions which ate cutrently embodied in
the “proposed” second Agreement. As such, consideration must be given, among
other things, to what, for example, would occut should the Cabinet decide not to
approve the referenced “proposed” second Agreement.

. The OCG advised the meeting that it could not, and does not, view the “proposed”
Agreement/Contract with US Aitways as something which it can assist the MoT/JamVac in
rectifying. The Agreement, based upon the MoT/JamVac’s own declarations,
tepresentations and admissions to the OCG, became effective April 15, 2010 even though it
temains unsigned and does not yet have the approval of the Cabinet.

The OCG also stated that the fact that the “proposed” Agreement currently has legal force
is clear and incontrovertible since both parties had decided, infer alia, to commit themselves,
“in good faith”, as at Aptil 15, 2010, to the performance of the respective responsibilities and
obligations that are imposed by the wtitten tetms of the unsigned Agreement. There was,
therefore, obviously, an intention to create legal relations.

In light of the foregoing, it was the OCG’s consideted and respectful opinion that the matter
was a grave one which required the urgent attention and consideration of the Cabinet and
the Parliament of Jamaica for remedial action and for the approptiate considered decisions
to be taken to formally address the mattet and to mitigate against a recurtence of same.
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7.

10.

11.

The OCG did not agtee with the assertion that the MoT/JamVac would always be in a .
situation where the Aitlift Agreement conttacts would always be problematic due to the
budgetary limitations and othet factors which the MoT/JamVac had asserted affected the
timely consideration and consummation of such Agreements.

The OCG reiterated its views and concerns that, in the absence of Procurement Rules,
Public Agencies/Bodies such as JamVac would be left in a quandary and the
Accounting/Accountable Officers of such Agencies would remain in the invidious position
of having to administer the award of Govetnment contracts in isolation of any clearly
defined procedutes. This was one of the reasons why the OCG had strenuously objected, in
the first place, to the granting of the said exemptions, in September 2008, to JamVac.

The OCG indicated that in situations such as the cuttent one, and having particular regard to
the irregularities which had been identified in relation to the second “proposed” US Airways
Aitlift Agreement, and the alleged constraints - both budgetary and planning - which are
allegedly being faced by the MoT and JamVac, the mattet should be urgently considered by
the Cabinet and then brought befote the Houses of Parliament and/or the appropnate
House Committee/Committees. :

The OCG stated that this should be done with a view to a full public airing of the issue and
the  development  and  establishment of an  approptiate  remedial
policy/legal/budgetaty/financial framewotk to enable the MoT and JamVac to overcome
the obstacles and challenges which they say they face. The importance of tourism to
Jamaica’s future economic development would warrant nothmg less.

Further, and in keeping with the Recommendations which wete recently made by the OCG
in its Report of Investigation into the Ametican Aitlines Aitlift Air-Services Agteements, the
OCG expressed its belief that a review of the evaluation and approval processes fot
commercial atrangements, such as the one which is the subject of this Repott, be
undertaken, 7nter alia, by the Public Administration and Approptiations Committee of the
House of Representatives, to ensure that there are approptiate procedures, systems, checks
and balances which are in place to govetn the negotiation, development, apptoval
implementation, enforcement and review of the said Agreements.

Finally, the OCG requested that the MoT/JamVac should document all of the issues and
concerns which had been verbalized by them duting the meeting and that same should then
be sent to the OCG before the close of business on Aptil 22, 2010, so that the OCG could
formally respond to the MoT/JamVac tegarding same.
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